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SECTION 98

SECTION 98. 48.357 (2v) (c) 1. of the statutes is renumbered 48.357 (2v) (c) and
amended to read:

48.357 (2v) (c¢) If the court finds under par. (a) 3. that any of the circumstances
speeified-in under s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent, the court

shall hold a hearing under s. 48.38 (4m) within 30 days after the date of that finding

to determine the permanency plan for the child. If-a-hearing-is-held-under-this
bivision. t} ble & i t] lan shall file t}

SECTION 99. 48.357 (2v) (c) 2. of the statutes is repealed.

SEcTION 100. 48.357 (2v) (c¢) 3. of the statutes is repealed.
SEcTION 101. 48.363 (1) (a) of the statutes is amended to read:

48.363 (1) (@) A child, the child’s parent, guardian er, legal custodian, or Indian

custodian, an expectant mother, an unborn child by the unborn child’s guardian ad
litem; any person or agency bound by a dispositional order, or the district attorney
or corporation counsel in the county in which the dispositional order was entered
may request a revision in the order that does not involve a change in placement,
including a revision with respect to the amount of child support to be paid by a
parent;er-the. The court may en-its-ewn-metien also propose such a revision. The
request or court proposal shall set forth in detail the nature of the proposed revision
and what new information is available that affects the advisabiiity of the court’s
disposition. The request or court proposal shall be submitted to the court. The court
shall hold a hearing on the matter prior to any revision of the dispositional order if
the request or court proposal indicates that new information is available which

affects the advisability of the court’s dispositional order, unless written waivers of
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SecTION 101
objections to the revision are signed by all parties entitled to receive notice and the
court approves.

SECTION 102. 48.363 (1) (b) of the statutes is amended to read:

48.363 (1) (b) If a hearing is held, at least 3 days before the hearing the court
shall notify the child, the child's parent, guardian, and legal custodian, all parties
bound by the dispositional order, the child’s foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2), the child’s court-appointed
special advocate, the district attorney or corporation counsel in the county in which
the dispositional order was entered, and, if the child is an Indian child. the Indian
child’s Indian custodian and tribe. If the child is the expectant mother of an unborn
child under s. 48.133, the court shall also notify the unborn child by the unborn

child’s guardian ad litem;er._If the proceeding involves an adult expectant mother

of an unborn child under s. 48.133. the court éhall notify the adult expectant mother,
the unborn child through the unborn child’é guardian ad litem, all parties bound by
the dispositional order, and the district attorney or corporation counsel in the county
in which the dispositional order was entered, at least 3 days prior to the hearing. A
copy of the request or proposal shall be attached to the notice. If all parties consent,
the court may proceed immediately with the hearing. No revis;ion may extend the
effective period of the original order.

SEcTION 103. 48.365 (Im) of the statutes is amended to read:

48.365 (Im) The parent, child, guardian, legal custodian, Indian custodian,
expectant mother, unborn child by the unborn child’s guardian ad litem, any person
or agency bound by the dispositional order, the district attorney or corporation
counsel in the county in which the dispositional order was entered, or the court on

its own motion; may request an extension of an order under s. 48.355 including an
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SEcTION 103

order under s. 48.355 that was entered before the child was born. The request shall
be submitted to the court which that entered the order. No An order under s. 48.355
may be extended exeept QQ],;L_QS as provided in this section.

SECTION 104. 48.365 (2) of the statutes is amended to read:

48.365 (2) No order may be extended without a hearing. The court shall netify

provide notice of the time and place of the hearing to the child, the child’s parent,

guardian, and legal custodian, all the parties present at the original hearing, the
child’s foster parent, treatment foster parent or other physical custodian described
in s. 48.62 (2), the child’s court—-appointed special advocate, the district attorney or
corporation counsel in the county in which the dispositional order was entered and,

if the child is an Indian child, the Indian child’s Indian custodian and tribe. If the

child is an expectant mother of an unborn child under s. 48.133, the court shall also

notify the unborn child by the unborn child’s guardian ad litem-er._If the extension

hearing involves an adult expectant mother of an unborn child under s. 48.133, the

court shall notify the adult expectant mother, the unborn child through the unborn
child’s guardian ad litem, all the parties present at the original hearing, and the
district attorney or corporation counsel in the county in which the dispositional order
was entered, of the time and place of the hearing.

SECTION 105. 48.365 (2g) (b) 4. of the statutes is created to read:

EIESER R w
specific information showing that active effortsmél made to prevent the

breakup of the Indian family and that those efforts have proved unsuccessful.

48.365 (2g) (b) 4. If the child is an Indian child who is placed outside the home,
Wnlz r b,

SECTION 106. 48.365 (2m) (a) 1. of the statutes is amended to read:
48.365 (2m) (a) 1. Any party may present evidence relevant to the issue of

extension. If the child is placed outside of his or her home, the person or agency
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primarily respgpnsible for providing services to the child shall present as evidence

specific infornpation sjjowing that the person or agency has made reasonable efforts
to achieve the¢ goal of the child’s permanency plan, unless return of the child to the
home is the doal of th¢ permanency plan and any of the circumstances specified-in

under s. 48.3$5 (2d) (b} 1. to 5. applies. If an Indian child is placed outside the home,

the person orlagency primarily responsible for providing services to the Indian child

shall also pre ' dence specific information showing that the person or agenc
has made acti o prevent the breakup of the Indian family and that those

efforts have proved unsuccessful.

1m. The jlidge shall make findings of fact and conclusions of law based on the
evidence. The f} dings of fact shall include a finding as to whether reasonable efforts
were made by th¢ agency primarily responsible for providing services to the child to
achieve the goal of\the child’s permanency plan, unless return of the child to the home
is the goal of the peymanency plah and the judge finds that any of the circumstances

speeifiedin under s. 48.355 (2d) (b) 1. to 5. applies. If the child is an Indian child who

is placed outside the thome, the findings of fact shall also include a finding as to

whether active effortsgwere made to prevent the breakup of the Indian family and

as to whether those efforts have proved unsuccessful. An order shall be issued under

s. 48.355.

SECTION 107. 48.365 (2m) (a) 3. of the statutes is amended to read:

48.365 (2m) (a) 3. The judge shall make the findings specified-in under subd.
1= 1m. relating to reasonable efforts to achieve the goal of the child’s permanency plan
and the findings specified-in under subd. 2. on a case-by-case basis based on
circumstances specific to the child and shall document or reference the specific

information on which those findings are based in the order issued under s. 48.355.
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SecTION 107

An order that merely references subd. 1= lm. or 2. without documenting or
referencing that specific information in the order or an amended order that
retroactively corrects an earlier order that does not comply with this subdiyision is
not sufficient to comply with this subdivision.

SECTION 108. 48.365 (2m) (ad) 1. of the statutes is renumbered 48.365 (2m) (ad)
and amended to read:

48.365 (2m) (ad) If the judge finds that any of the circumstances specified-in

under s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent, the judge shall hold

a hearing under s. 48.38 (4m) within 30 days after the date of that finding to

determine the permanency plan for the child. If-a-hearing-is-held-under-this

SEcTION 109. 48.365 (2m) (ad) 2. of the statutes is repealed.

SECTION 110. 48.365 (2m) (ag) of the statutes is amended to read:

48.365 (2m) (ag) The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is notified of a hearing under
par—@ad)-2—-er sub. (2) an opportunity to be heard at the hearing by permitting the
foster parent, treatment foster parent, or other physical custodian to make a written
or oral statement during the hearing, or to submit a written statement prior to the
hearing, relevant to the issue of extension. A foster parent, treatment foster parent,
or other physical custodian deseribed-in-s-48-62-(2} who receives notice of a hearing
under par—@ad)-2--er sub. (2) and an opportunity to be heard under this paragraph
does not become a party to the proceeding on which the hearing is held solely on the
basis of receiving that notice and having the opportunity to be heard.

SECTION 111. 48.38 (4) (i) of the statutes is created to read:
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SEcTION 111
48.38 (4) (i) If the child is an Indian child, all of the following:
1. The name, address, and telephone number of the Indian child’'s Indian

custodian and tribe. Uedse 4 B3 arg D i

2. A description of the remedial services and rehabilitation programs offered
in an effort to prevent the breakup of the Indian family. ( 42.029 )()

3. A statement as to whether the Indian child’s placemj’c is in compliance with
the order of placement preference specified in s. and, if the placement
is not in compliance with that order, an explanation for the departure from that
order.

SECTION 112. 48.38 (4m) of the statutes is created to read:

48.38 (4m) PERMANENCY PLAN DETERMINATION HEARING. (a) If in a proceeding
under s. 48.21, 48.32, 48.355, 48.357, or 48.365 the court finds that any of the
circumstances under s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent, the
court shall hold a hearing within 30 days after the date of that finding to determine
the permanency plan for the child. If a hearing is held under this paragraph, the
agency responsible for preparing the permanency plan shall file the permanency
plan with the court not less than 5 days before the date of the hearing.

(b) Atleast 10 days before the date of the hearing the court shall notify the child,
any parent, guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in s. 48.62 (2) of the

child of the time, place, and purpose of the hearing. 43,029 (4)(e)

(c) If the court knows or has reason to knowthat the child is an Indian child,

Ve
child’s Indian custodian and tribe. No hearing may be held under par. (a) until at
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SECTION 112

least 10 days after receipt of the notice by the Indian child’s parent, Indian custodian,
and tribe. On request of the Indian child’s parent, Indian custodian, or tribe, the
court shall grant a continuance of up to 20 additional days to enable the requester
to prepare for the hearing.

(d) The court shall give a foster parent, treatment foster parent, or other
physical custodian described in s. 48.62 (2) who is notified of a hearing under par. (b)
an opportunity to be heard at the hearing by permitting the foster parent, treatment
foster parent, or other physical custodian to make a written or oral statement during
the hearing, or to submit a written statement prior to the hearing, relevant to the
issues to be determined at the hearing. The foster parent, treatment foster parent,
or other physical custodian does not become a party to the proceeding on which the
hearing is held solely on the basis of receiving that notice and having the opportunity
to be heard.

SecTION 113. 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b) The court or the agency shall notify the-parents-of the-child; the

child, if he or she is 12 years of age or older;-and; the child’s parent, guardian, and

legal custodian: the child’s foster parent, the child’s treatment foster parent, the

operator of the facility in which the child is living, or the relative with whom the child

tribe of the date, time, and place of the review, of the issues to be determined as part
of the review, and of the fact that they may have an opportunity to be heard at the.
review by submitting written comments not less than 10 working days before the
review or by participating at the review. The court or agency shall notify the person
representing the interests of the public, the child’s counsel, the child’s guardian ad

litem, and the child’s court—appointed special advocate of the date of the review, of
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the issues to Be determined as part of the review, and of the fact that they may submit

written commients not less than 10 working days before the review. The notices
under this pagagraph shall be provided in writing not less than 30 days before the
review and copies of the notices shall be filed in the child’s case record.

SEcTION|114. 48.38 (5) (bm) of the statutes is created to read:

48.38 (5) (bm) If the child is an Indian child, notice under par. (b) to the Indian
child’s parent, Indian custodian, and tribe shall be provided in the manner specified
ins. . No review may be held until at least 10 days after receipt of the
notiée by the Indian child’s parent, Indian custodian, and tribe. On request of the

Indian child’s parent, Indian custodian, or tribe, the court shall grant a continuance

of up to 20 additional days to enable the requester to prepare for the review,

SEcTION 115. 48.38 (5) (¢) 8. of the statutes is created to read:

48.38 (5) (c) 8. If the child is an Indian child, whether active effortsjwere made
by the agency to prevent the breakup of the Indian family and whether those efforts
have proved unsuccessful.

SECTION 116. 48.38 (5) (d) of the statutes is amended to read:

48.38 (5) (d) Notwithstanding s. 48.78 (2) (a), the agency that prepared the
permanency plan shall, at least 5 days before a review by a review panel, provide to
each person appointed to the review panel, the child's parent. guardian, and legal
custodian, the person representing the interests of the public, the child’s counsel, the
child’'s guardian ad litem and, the child’s court—appointed special advocate, and. if

the child is an Indian child, the Indian child’s Indian custodian and tribe a copy of

the permanency plan and any written comments submitted under par. (b).

Notwithstanding s. 48.78 (2) (a), a person appointed to a review panel, the person

representing the interests of the public, the child’s counsel, the child’s guardian ad

Undee o, 3. 029 unca):
(‘~”W
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SECTION 116

litem and, the child’s court—appointed special advocate, and. if the child is an Indian
child, the Indian child’s Indian custodian and tribe may have access to any other
records concerning the child for the purpose of participating in the review. A person
permitted access to a child’'s records under-this paragraph may not disclose any
information from the records to any other person.

SECTION 117. 48.38 (5) (e) of the statutes is amended to read:

48.38 (5) (e) Within 30 days, the agency shall prepare a written summary of
the determinations under paf. (c) and shall provide a copy to the court that entered
the order;; the child or the child’s counsel or guardian ad litem;: the person

representing the interests of the public;: the child’s parent er, guardian, or legal

custodian; the child’s court—appointed special advocate and; the child’s foster parent,
the child’s treatment foster parent, or the operator of the facility where the child is

living; and, if the child is an Indian child, the Indian child’s Indian custodian and

tribe.

SEcTION 118. 48.38 (5m) (b) of the statutes is amended to read:

48.38 (5m) (b) Not less than 30 days before the date of the hearing, the court
shall notify the child; the child’s parent, guardian, and legal custodian; the child’s
foster parent or treatment foster parent, the operator of the facility in which the child
is living, or the relative with whom the child is living; the child’s counsel, the child’s
guardian ad litem, and the child’s court-appointed special advocate; the agency that
prepared the permanency plan; and the person representing the interests of the
public;_and. if the child is an Indian child, the Indian child’s Indian custedian an
tribe of the date, time, and place of the hearing.

SEcTION 119. 48.38 (5m) (bm) of the statutes is created to read:
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SECTION 119

. No hearing under par. (a) may be held until at least 10 days after
receipt of the notice by the Indian child’s parent, Indian custodian, and tribe. On
request of the Indian child’s parent, Indian custodian, or tribe, the court shall grant
a continuance of up to 20 additional days to enable the requester to prepare for the
hearing.

NOTE: Section 48.38 (5m) (c), as affected by the DHFS draft, provides that an
Indian custodian and tribe do not become parties to the proceeding. Actually, 25 USC
1911 (c) grants the Indian custodian and tribe the right to intervene at any point in a
proceeding involving an Indian child.

SecCTION 120. 48.38 (5m) (d) of the statutes is amended to read:

48.38 (5m) (d) At least 5 days before the date of the hearing the agency that
prepared the permanency plan shall provide a copy of the permanency plan and any
written comments submitted under par. (c) to the court, to the child’s parent,
guardian, and legal custodian, to the person representing the interests of the public,
to the child’s counsel or guardian ad litem, and to the child’s court—appointed special

advocate, and. if the child is an Indian child, to the Indian child’s Indian custodian
and tribe. Notwithstandings. 48.78 (2) (a), the person representing the interests of
the public, the child’s counsel or guardian ad litem, and the child’s court-appointed
special advocate, and, if the child i Indian chil Indian child’s Indi '

custodian and tribe may have access to any other records concerning the child for the
purpose of participating in the review. A person permitted access to a child’s fecards
under this paragraph may not disclose any information from the records to any other

person.

SECTION 121. 48.38 (5m) (e) of the statutes is amended to read:
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SECTION 121

48.38 (5m) (e) After the hearing, the court shall make written findings of fact
and conclusions of law relating to the determinations under sub. (5) (c) and shall
provide a copy of those findings of fact and conclusions of law to the child; the child's
parent, guardian, and legal custodian; the child’s foster parent or treatment foster
parent, the operator of the facility in which the child is living, or the relative with
whom the child is living; the child’'s court-appointed special advocate; the agency
that prepared the permanency plan; and the person representing the interests of the
public; and, if the child is an Indian child, the Indian child’s Indian custodian and
tribe. The court shall make the findings specified in sub. (5) (c) 7. on a case—by—case
basis based on circumstances specific to the child and shall document or reference
the specific information on which those findings are based in the findings of fact and
conclusions of law prepared under this paragraph. Findings of fact and conclusions
of law that merely reference sub. (5) (c) 7. without documenting or referencing that
specific information in the findings of fact and conclusions. of law or amended
findings of fact and conclusions of law that retroactively correct earlier findings of
fact and conclusions of law that do not comply with this paragraph are not sufficient

ande - 4, M3.923 (4)( n@

SECTION 122. 48.38 (6) (cm) of the stat es is created to read:

to comply with this paragraph.

48.38 (6) (cm) Standards for active effortsyto prevent the breakup of an Indian

child’s family.

SEcTION 123. 48.41 (2) (e) of the statutes is created to read:
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SEcCTION 123

d, whether or not the parent is an Indian.

Also, 25 USC 1913 could be construed tg/permit an Indian custodian to consent t
a TPR to an Indian child, but that construct¥r_could be held unconstltutlonal if it wer
o result i in an Indian parent being deprived of his
or

SECTION 124. 48.415 (2) (a) 2. a. of the statutes is amended to read:

48.415 (2) (a) 2. a. That the agency responsible for the care of the child and the

family or of the unborn child and expectant mother has made a reasonable effort to

provide the services ordered by the court. In this subdivision, “reasonable effort”

means an earnest and conscientious effort to take good faith steps to provide the

services ordered by the court which that takes into consideration the characteristics

of the parent or child or of the expectant mother or child, the level of cooperation of

the parent or expectant mother, and other relevant circumstances of the case.
SECTION 125. 48.415 (2) (a) 2. b. of the statutes is amended to read:

48.415 (2) (a) 2. b. That In the case of an Indian child, that the agency

responsible for the care of the child and the family or of the unborn child and
expectant mother has made a-reasenable an active effort to provide the services

ordered by the court. In this subdivision. "active effort” means reasonable effort, as
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SECTION 125

defined in subd. 2. a., that also takes into consideration the prevailing social and

cultural characteristics and way of life of the Indian child’s tribe and that involves

and uses the available resources of that tribe. Indian social services agencies, and
Ug.028 (edd 20

individual Indian caregivers.

SECTION 126. 48.417 (2) (cm) of the statutes is
48.417 (2) (cm) In the case of an Indian child, the gency primarily responsible
for providing services to the Indian child and the family under a court order, if
required under s. 48.355 (2) (b) 6v. to make active effortsjto prevent the breakup of
the Indian family, has not provided to the Indian child’'s family, consistent with the

time period in the child’s permanency plan, the services necessary to prevent the

breakup of the Indian family.

g is provision is notfeynd In the D raft. parallel to
s./48.417 (2) (c), which excuses the ict_attorney from filing a TPR petition if
reasonable efforts to make it possible for the chi n home have not been made.
bviously, there is no point in filing a ct to an Indian child if active
forts to prevent the breaku e Indian family have not been made because the court
co ver grant g petition in-sueh-a-cases

SEcTION 127. 48.42 (1) (d) of the statutes is amended to read:
48.42 (1) (d) A statement of whether the child may be subject to the federal
Indian child-welfare-act Child Welfare Act, 25 USC 1911 to 1963, and, if the child may

be subject to that act, the names of the child’s Indian custodian. if any, and tribe, if

known. Wl 4, Y2.373 (w) (),

SEcCTION 128. 48.42 (1) (e) of the statutes is created to read:
48.42 (1) (e) If the child is an Indian child, reliable and credible|information
showing that continued custody of the child by the child’s parent or IndiFn custodian
is likely to result in serious emotional or physical damage to the childjand reliable

A

and credible information showing that the agency has made active efforts{to prevent

the breakup of the Indian family and that those efforts have proved unsuccessful.

/——-—‘m“-““—‘-————“
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1 SECTION 129. 48.42 (2) (c) of the statutes is amended to read:
2 48.42 (2) (c) The guardian, guardian ad litem and, legal Custodién, and Indian
3 custodian of the child. 09 923 (4) ()

4 SecTION 130. 48.4212g) (ag)of the statutes is created to read:

5 48.42 (2g) (ag)”1f the petitioner knows or has reason to know that the child is

6 an Indian chilg/ the petitioner shall cause the summons and petition to be served on

) the Indiag/Child’s parent and Indian custodian in the manner specified in s. @{

82 g¥. In like manner, the petitioner shall also notify the Indian child’s tribe of all

9 hearings on the petition. The first notice to an Indian child’s tribe shall be written,
10 shall have a copy of the petition attached to it, and shall state the nature, location,
11 date, and time of the initial hearing. No hearing may be held on the petition until
12 at least 10 days after receipt of notice of the hearing by the Indian child’s parent,
13 Indian custodian, and tribe. On request of the Indian child’s parent, Indian
14 custodian, or tribe, the court shall grant a continuance of up to 20 additional days
15 to enable the requester to prepare for the hearing. ((

16 g SECTION 131. 48.42 (4) (a) of the statutes: ' ﬁ

17 283\ is amended to read:

18 48.42 (4) (a) Personal service. Except as provided in this paragraph and, par.
19 (b)._and sub. (2g) (ag), a copy of the summans‘and petition shall be served personally
20 upon the parties specified in sub. (2), if known, at least 7 days before the date of the
21 hearing. Service of summons is not required if the party submits to the jurisdiction
22 of the court. Service upon parties who are not natural persons and upon persons
23 under a disability shall be as prescribed in s. 801.11. v

24 SECTION 132. 48.422 (1) of the statutes is amended to read:
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1 48.422 (1) The Except as provided in s. 48.42 (2g) (ag), the hearing on the
2 petition to terminate parental rights shall be held within 30 days after the petition
3 is filed. At the hearing on the petition to terminate parental rights the court shall
4 determine whether any party wishes to contest the petition and inform the parties
5 of their rights under sub. (4) and s. 48.423.

6 SECTION 133. 48.422 (2) of the statutes is amended to read:

7 48.422 (2) ¥ Except as provided in s. 48.42 (2g) (ag). if the petition is contested
8 the court shall set a date for a fact-finding hearing to be held within 45 days of after
9 the hearing on the petition, unless all of the necessary parties agree to commence

10 with the hearing on the merits immediately. %

ID “Pi/\/g SECTION 134. 48.422 (6) (a) of the statuteSWlh
@ @ is amended to read: D3 (‘P‘w n)

13 48.422 (6) (a) In the case of a nonmarital child yvho is not adopted or whose
14 parents do not subsequently intermarry under s. 767.6( and for whom paternity has
15 not been established, or for whom a declaration of paternal interest has not been filed
16 under s. 48.025 within 14 days after the date of birth of the child or, if s. 48.42 (1g)
17 (b) applies, within 21 days after the date on which the notice under s. 48.42 (1g) (b)
18 is mailed, the court shall hear testimony concerning the paternity of the child. Based
19 on the testimony, the court shall determine whether all interested parties who are

20 known have been notified under s. 48.42 (2) and (2g) (ag). If not, the court shall

21 adjourn the hearing and order appropriate notice to be given.
22 SECTION 135. 48.423 (1) of the statutew

23 is amended to read:

24 48.423 (1) RIGHTS TO PATERNITY DETERMINATION. If a person appears at the

25 hearing and claims that he is the father of the child, the court shall set a date for a
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hearing on the issue of paternity es-if. If the child is an Indian child or if it appears
to the court that the determination of paternity may result in a finding that the child

nder s. 48.42 (2g) (ag) by the Indian child’s parent, Indian custodian, and tribe. On

request of the Indian child’s parent, Indian custodian. or tribe, the court shall grant
a continuance of up to 20 additional days to enable the requester to prepare for the

hearing. If all parties agree, the court may immediately commence hearing
testimony concerning the issue of paternity. The court shall inform the person
claiming to be the father of the child of any right to counsel under s. 48.23. The person
claiming to be the father of the child must prove paternity by clear and convincing
evidence. A person who establishes his paternity of the child under this section may
further participate in the termination of parental rights proceeding only if the person

meets the conditions specified in sub. (2) or meets a condition specified in s. 48.42 (2)

or (b) or (bm).

exist for termis
P e

ia.:aﬂl_ln ;-‘;‘
\__—
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48.424 (2) (intro.) The fact-finding hearing shall be conducted according to the
procedure specified in s. 48.31 except that as follows:

SECTION 138. 48.424 (2) (a) of the statutes is amended to read:

48.424 (2) (a) The court may exclude the child from the hearing:-and.

SECTION 139. 48.424 (3) of the statutes is amended to read:

48.424 (3) If the facts are determined by a jury, the jury may only decide
whether any grounds for the termination df parental rights have been preven proved
and, in the case of an Indian child, whether the allegations specified in s. 48.42 (1
{e) have been proved. The court shall decide what disposition is in the best interest

of the child.

NotE: In the DHFS draft likelihood of serious harm is listed in the standards and
factors in s. 48.426 relating to disposition. It appears, however, that likelihood of serious
harm would be based on the facts, i.e., present conduct predicts future behavior, and goes
to the issue of unfitness, which is determined at the fact-finding, not dispositional, stage.

SEcTION 140. 48.424 (4) (intro.) of the statutes is amended to read:

48.424 (4) (intro.) If grounds for the termination of parental rights are found
by the court or jury, the court shall find the parent unfit. A finding of unfitness shall
not preclude a dismissal of a petition under s. 48.427 (2). The court shall then proceed
immediately to hear evidence and motions related to the dispositions enumerated in

s. 48.427. The Except as provided in s. 48.42 (2g) (ag). the court may delay making

the disposition and set a date for a dispositional hearing no later than 45 days after
the fact-finding hearing if any of the following apply:

SECTION 141. 48.424 (4) (a) of the statutes is amended to read:

48.424 (4) (a) All parties to the proceeding agree;-or,

SECTION 142. 48.424 (5) of the statutes is amended to read:

48.424 (5) If the court delays making a permanent disp.osition under sub. (4),

it may transfer temporary custody of the child to an agency for placement of the child
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1 until the dispositional hearing. Placement of an Indian child er this subsection
2 shall comply with the order of placement preference under s.

3 SECTION 143. 48.425 (1) (cm) of the statutes is created to read:

4 48.425 (1) (cm) If the child is an Indian child, specific information showing that
5 continued custody of the child by the parent or Indian custodian is likely to result in

Wl Be 4t .2g (v (ey Y, ;
6 serious emotional or physical damage to them\and, if the Indian child has

7 previously been adjudged to be in need of protection or services, specific information
8 showing that the agency or person re i roviding services to the Indian
\}"“})\f‘ .‘n 1\%!3’2% (‘-‘) Q) .
9 child and his or her family has made active efforts\fo prevent the breakup of the
10 Indian family and that those efforts have proved unsuccessful.
11 SECTION 144. 48.427 (5) of the statutes is created to read:
12 48.427 (5) (cm) In placing an Indian child in a preadoptive placement following
13 a transfer of guardianship and custody under sub. (3m) or (3p) or in placing an Indian
14 child in sustaining care under sub. (4), the court or an agency specified in sub. (3m)
@ (@) 1. to 4. or (am) shall comply with the order of placement preference under s. @
‘ Yy.e29 ¢ '
N - 2.229 )LD | —
f\,_

) o SECTION 145. 48.428 (2) (a) of the statuteW
R @ is amended to read:

19 48.428 (2) (a) Except as provided in par. (b), when a court places a child in
20 sustaining care after an order under s. 48.427 (4), the court shall trakrjcsi?r legal
@ custody of the child to the county departmentjthe departmer%‘i{l a county having a
22 population of 500,000 or more, or a licensed child welfare agency, transfer
23 guardianship of the child to an agency listed in s. 48.427 (3m) (a) 1. to 4. or (am), and
24 place the child in the home of a licensed foster parent, licensed treatment foster

25 parent, or kinship care relative with whom the child has resided for 6 months or
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e, the court shall comply with the

N 'l”‘onger. In placing an Indian child in sustaining cg

@ order of placement preference under s. . Pursuant to such a placement,
3 this that licensed foster parent, licensed treatment foster parent, or kinship care
4 relative shall be a sustaining parent with the powers and duties specified in sub. (3). o
5 SECTION 146. 48.428 (2) (b) of the statutes‘my
6 @is amended to read:
7 48.428 (2) (b) When a court places a child in sustaining care after an order
8 under s. 48.427 (4) with a person who has been appointed as the guardian of the child
9 under s. 48.977 (2), the court may transfer legal custody of the child to the county
10 department, the department; in a county having a population of 500,000 or more, or
11 a licensed child welfare agency, transfer guardianship of the child to an agency listed
12 in s. 48.427 (3m) (a) 1. to 4. or (am), and place the child in the home of a licensed foster

parent, licensed treatment foster parent, or kinship care relative with whom the

child has resided for 6 months or longer. In placing an Indian child in sustainin

care, the court shall comply with the order of placement preference under s, @3

. Pursuant to such a placement, that licensed foster parent, licensed treatment

17 foster parent, or kinship care relative shall be a sustaining parent with the powers
18 and duties specified in sub. (3). If the court transfers guardianship of the child to an
19 agency listed in s. 48.427 (3m) (a) 1. to 4. or (am), the court shall terminate the

20 guardianship under s. 48.977.
21 SECTION 147. 48.43 (5)4bm) of the statutes is created to read:
22 48.43 (5) (bm) te child is an Indian child, the court shall also provide notice
der par. (b) to the Indian child’s tribe in the manner specified in s.
[ag). No hearing may be held under par. (b) until at least 10 days after

25 receipt of notice of the hearing by the Indian child’s tribe. On request of the Indian
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child's tribe, the court shall grant a continuance of up to 20 additional days to enable

the tribe to prepare for the hearing.

SECTION 148. 48.43 (5) (c) of the statute&ﬂi’é Tetrby. 2605 Wiscousir Arr232]

6 02g (1) (k)

48.43 (5) (c) Following the hearing, the court shall jmake all of the

is amended to read:

determinations specified under s. 48.38 (5) (), except the determinations relating to
the child’s parents. The court may amend the order under subj (1) to transfer the
child’s guardianship and custody to any agency specified under $. 48.427 (3m) (a) 1

to 4. or (am) that consents to the transfer, if the court determings that the transfer

is in the child’s best interest. If an Indian child's guardians%jp and custody are

ransferr nder thi ragra the agency consenti o the tfansfer shall comply

with the order of placement preference specified in s. in placing the child.

If an order is amended, the agency that prepared the permanency plan shall revise
the plan to conform to the order and shall file a copy of the revised plan with the court.
Each plan filed under this paragraph shall be made a part of the court order.

SECTION 149. 48.43 (5m) of the statutes is amended to read:

48.43 (5m) Either the court or the agency that prepared the permanency plan
shall furnish a copy of the original plan and each revised plan to the child, if he or
she is 12 years of age or over, and to the child’s foster parent, the child’s treatment
foster parent, or the operator of the facility in which the child is living, and, if the
child is an Indian child, to the Indian child’s tribe. (6

SECTION 150. 48.43 (6) (a) of the statutewmw

is amended to read:

48.43 (6) (a) Judgments under this subchapter terminating parental rights are

final and are appealable under s. 808.03 (1) according to the procedure specified in
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s. 809. and are subject to a petition for rehearing or a motion for relief only as
proyided in s. 48.46 (1m) and (2) and. in the case of an Indian child. s. @l é@ )
. The attorney representing a person during a proceeding under this subchapter
shall continue representation of that person by filing a notice of intent to appeal
under s. 809.107 (2), unless the attorney has been previously discharged during the
proceeding by the person or by the trial court.

SECTION 151. 48.43 (6) (c) of the statutes, as-ere

is amended to read:

48.43 (6) (¢) Ia Exc
person, for any reason, collaterally attack a judgment terminating parental rights
more than one year after the date on which the time limit for filing an appeal from
the judgment has expired, or more than one year after the date on which all appeals
from the judgment, if any were filed, have been decided, whichever is later.

SECTION 152. 48.46 (2) of the statutes is amended to read:

48.46 (2) A parent who has consented to the termination of his or her parental
rights under s. 48.41 or who did not contest the petition initiating the proceeding in
which his or her parental rights were terminated may move the court for relief from
the judgment on any of the grounds specified in s. 806.07 (1) (a), (b), (c), (d) or (f). Any
such motion shall be filed within 30 days after the entry of the judgment or order
terminating parental rights, unless the parent files a timely notice of intent to
pursue relief from the judgment under s. 808.04 (7m), in which case the motion shall
be filed within the time permitted by s. 809.107 (5). A motion under this subsection

does not affect the finality or suspend the operation of the judgment or order

terminating parental rights. Motions under this subsection or

“ (£3¢) -
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appeals to the court of appeals shall be the exclusive remedies for such a parent to
obtain a new hearing in a termination of parental rights proceeding.

ON-153—48.47 of the statutes-is-ereatedtoread: 4

8.47 Indian child; invalidation of action; withdrawal of comSent

eturn ofcustody. (1) INVALIDATION OF ACTION. Any Indian child who isfhe subje
pf an out-of-hdgne care placement or of a termination of parental rjghts proceeding,
any parent or Indiap custodian of that Indian child, or the Ingfan child’s tribe may
move the court to invalidate that out—of-home care plagément or termination jof
parental rights on the grotinds that the out-of-home€are placement was made pr

the termination of parental ri\ék%ts was ordered in folation of 25 USC 1911, 1912, pr

1913. If the court finds that those g\rounds exigf and if the Indian child has not be¢n
\adopted the court shall invalidate th@ outFof-home care placement or termmatu?n
pf parental rights and order the India ‘c‘hlld to be returned to his or her parent (J?

Indian custodian. If the Indian _ ild ha&ﬁ?een adopted, the parent or Indla%n

¢ustodian may petition the courf/under sub. (3}.for return of custody of the Indiab

' i

Y
%
%,

* ¢hild. _ {

(2) WITHDRAWAL OF C@NSENT TO TERMINATION OF PAngTAL RIGHTS. After the entr)¥
pf a final judgment terminating parental rights to an Inc\i\i‘a{l child, a parent who hasz&E
¢onsented to that tepinination under s. 48.41 (2) (e) or who di\&*Qf)t contest the petition\
nitiating the prg€eeding in which his or her parental rights w\Qe terminated may
withdraw thaf consent and move the court for relief from the J\:{gigment on the

N
prounds thAt the consent was obtained through fraud, misrepresentatian, or duress.

Any such motion shall be filed within 2 years after the entry of an ordengranting

adopyon of the Indian child. A motion under this subsection does not afféct the

AW

or-suspend-the aperation of the judgme
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ights or granting adoption. If the court finds that the consent was obtained through
fraud, misrepresentation, or duress, the court shall vacate the judgément or order

termina¥Nng parental rights and, if applicable, the order granting adoption.

NOTE: Current s. 48.46 (2) permits relief from a voluntary op’uncontested TPR on
various grounds specified in s. 806.07 (1) (a), (b), (c), (d), or () which include fraud,
misrepresendqtion, or duress, but which also include mistake, #hadvertence, surprise, or
excusable neglect; newly—discovered evidence; a void judément; vacation of a prior
judgment; or othay misconduct. For the sake of consisteaty do you want to broaden s.
48.47 (2) to referensg all of those grounds or should we gtick with the grounds set forth
in ICWA?

Also, please note Nat this draft permits ngf only a parent who has voluntarily
consented to a TPR but alsg a parent who did noy/contest an involuntary TPR petition to
move for relief from the judgrent.

(3) RETURN OF cusTODY. (&) In thisAubsection:

1. “Former Indian custodian™neéns a person who was the Indian custodian of
an Indian child before termination4f Rarental rights to and adoption of the Indian
child.

2. “Former parent” meags a person who‘ as the parent of an Indian child before
termination of parental rights to and adoption gf the Indian child.

(b) If a final order/granting adoption of an Indian child is vacated or set aside
or if the parental rights to an Indian child of all adoptive parents of the Indian child
are voluntarily teyminated, the court that vacated or sgt aside the final decree of
adoption or thaf ordered the termination of parental rights\of the adoptive parents
shall notify the Indian child’'s former parent and former Indign custodian and the
former pargnt or former Indian custodian may petition for the raturn of custody of
the Indign child.

(¢f On receipt of a petition under par. (b), the court shall set a dateXor a hearing
on the petition that allows reasonable time for the parties to prepare. The spurt shall
prgvide notice of the hearing to the guardian and legal custodian of the Indiaq child

and to all other interested parties as provided in s. 48.27 (6) and to the Indian child's
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;former Indian castodiarn, and tribe trrthemanner specified S
(ag). The hearing on the petition may not be held until agledst 10 days
ter receipt of the-wotice of the hearing by the Indian chile’S former parent, former
Indian custodian, and tribe: . request of the fidian child’s former parent, former
Indian custodian, or tribe the cur sffall grant a continuance of up to 20 additional
d ays to enable the request€r to prepare for the.hearing.

(d) At thecdnclusion of the hearing, the court Shall grant a petition for the

return pfcustody of the Indian child to the Indian child’s formei~parent or former

dian custodian unless there is a showing of good cause that return of custody~is not

ithe best interest af the Indian-child-

SECTION 154. 48.48 (8m) of the statutes is amended to read:

48.48 (8m) To enter into agreements with American Indian tribes in this state

to implement the Indian-ehild-welfare-act federal Indian Child Welfare Act, 25 USC

1911 to 1963. |
SECTION 155. 48.485 of the statutew is

amended to read:

48.485 Transfer of tribal Indian children to department for adoption.
If the department accepts guardianship or legal custody or both from an-American
Indian a tribal court under s. 48.48 (3m), the department shall seek a permanent
adoptive placement for the child. If a permanent adoptive placement is not in
progress within 2 years after entry of the termination of parental rights order by the

tribal court, the department may petition the tribal court to transfer legal custody

or guardianship of the Indian child back to the Indian tribe, except that the

department may not petition the tribal court to transfer back to -a- an Indian tribe
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1 legal custody or guardianship of a an Indian child who was initially taken into

2 custody under s. 48.195 (1).

3 SeEcTION 156. 48.63 (1) of the statutes is amended to read:

4 48.63 (1) Acting under court order or voluntary agreement, the child’s parent

5 oF, guardian, or Indian custodian, the department of health and family services, the

6 department of corrections, a county department, or a child welfare agency licensed

7 to place children in foster homes, treatment foster homes, or group homes may place

8 a child or negotiate or act as intermediary for the placement of a child in a foster

9 home, treatment foster home, or group home. Voluntary agreements under this
10 subsection may not be used for placements in facilities other than foster, treatment
11 foster, or group homes and may not be extended. A foster home or treatment foster
12 home placement under a voluntary agreement may not exceed 180 days from the
13 date on which the child was removed from the home under the voluntary agreement.
14 A group home placement under a voluntary agreement may not exceed 15 days from
15 the date on which the child was removed from the home under the voluntary
16 agreement, except as provided in sub. (5). These time limitations do not apply to

17 placements made under s. 48.345, 938.183, 938.34, or 938.345. Voluntary
18 agreements may be made only under this subsection and sub. (5) (b) and shall be in
19 writing and shall specifically state that the agreement may be terminated at any
20 time by the parent er, guardian, or Indian custodian or by the child if the child’s
2\1 " consent to the agreement is required. e child’s consent to the agreement is

22 required whenever the child is 12 years of agk or older. o e p o‘uwﬁ;

A Yhe Tonma Y cn A_Ao\\cw\ FAOEN D SRS vy \)\C\(_u\ \A“éff \/\’\1‘5 5wbise Ve~

\7\1 Ye V;\\*r\\\’c“\f c~drt.9.wvr\\< & Wae Ihd\‘*\ W\ Wy uff‘d" e %Ao\\w\ (w\\/q\‘m\&\)\ng
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o

i its an Indian custodia an Indian child j out—of-hame e
”‘} care and to termin 1 ent at any ti ’//

SECTION 157. 48.63 (4) of the statutes is amended to read:

48.63 (4) A permanency plan under s. 48.38 is required for each child placed
in a foster home or treatment foster home under sub. (1). If the child is living in a
foster home or treatment foster home under a voluntary agreement, the agency that
negotiated or acted as intermediary for the placement shall prepare the permanency
plan within 60 days after the date on which the child was removed from his or her
home under the voluntary agreement. A copy of each plan shall be provided to the

child if he or she is 12 years of age or over and, to the child’s parent or guardian, and

if the child is an Indian child, to the Indian child’s Indian custodian and tribe. If the

agency that arranged the voluntary placement intends to seek a court order to place
the child outside of his or her home at the expiration of the voluntary placement, the
agency shall prepare a revised permanency plan and file that revised plan with the
court prior to the date of the hearing on the proposed placement.

SEcCTION 158. 48.63 (5) (b) of the statutes is amended to read:

48.63 (5) (b) If a child who is at least 14 years of age, who is a custodial parent,
as defined in s. 49.141 (1) (b), or an expectant mother, and who is in need of a safe

and structured living arrangement and the parent er, guardian, or Indian custodian

of the child consent, a child welfare agency licensed to place children in group homes
may place the child or arrange the placement of the child in a group home described
in s. 48.625 (1m). Before placing a child or arranging the placement of a child under
this paragraph, the child welfare agency shall report any suspected abuse or neglect
of the child as required under s. 48.981 (2). A voluntary agreement to place a child

in a group home described in s. 48.625 (1m) may be made only under this paragraph,
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shall be in writing, and shall specifically state that the agreemelt may be terminated

at any time by the parent, guardian, Indian custodian. or child. JAn initial placement

under this paragraph may not exceed 180 days from the date on which the child was
removed from the home under the voluntary agreement, but may be extended as
provided in par. (d) 3. to 6. An initial placement under this paragraph of a child who
is under 16 years of age on the date of the initial placement may be extended as
provided in par. (d) 3. to 6. nb more than once.

SECTION 159. 48.63 (5) (¢) of the statutes is amended to read:

48.63 (5) () A permanency plan under s. 48.38 is required for each child placed
in a group home under par. (b) and for any child of that child who is residing with that
child. The agency that placed the child or that arranged the placement of the child
shall prepare the plan within 60 days after the date on which the child was removed
from his or her home under the voluntary agreement and shall provide a copy of the
plan to the child and, the child’'s parent or guardian, and. if the child is an Indian
child, the Indian child’s Indian custodian and tribe.

SECTION 160. 48.63 (5) (d) 3. of the statutes is amended to read:

48.63 (5) (d) 3. If the agency that has placed a child under par. (b) or that has
arranged the placement of the child wishes to extend the placement of the child, the
agency shall prepare a revised permanency plan for that child and for any child of
that child who is residing with that child and submit the revised permanency plan
or plans, together with a request for a review of the revised permanency plan or plans
and the child’s placement, to the independent reviewing agency before the expiration
of the child’s placement. The request shall include a statement that an extension of
the child's placement would be in the best interests of the child, together with reliable

and credible information in support of that statement, a statement that the child and

P ” « Sy homo wnde
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the parent er, guardian, or Indian custodian of the child consent to the extension of
the child’s placement, and a request that the independent reviewing agency approve
an extension of the child’s placement. On receipt of a revised permanency plan or
plans and a request for review, the independent reviewing agency shall set a time and
place for the review and shall advise the agency that placed the child or that arranged
the placement of the child of the time and place of the review.

SECTION 161. 48.63 (5) (d) 4. of the statutes is amended to read:

48.63 (5) (d) 4. Not less than 10 days before the review, the agency that placed
the child or that arranged the placement of the child shall provide a copy of the
revised permanency plan or plans and the request for review submitted under subd.
3. and notice of the time and place of the review to the child, the parent, guardian,
and legal custodian of the child, and the operator of the group home in which the child
is placed, and. if the child is an Indian child. the Indian child’s Indian custodian and
tribe, together with notice of the issues to be determined as part of the permanency
plan review and notice of the fact that those persons may have the opportunity to be
heard at the review by submitting written comments to that agency or the
independent reviewing agency before the review or by participating at the review.

SECTION 162. 48.63 (5) (d) 5. of the statutes is amended to read:

48.63 (5) (d) 5. At the review, any person specified in subd. 4. may present‘
information relevant to the issue of extension and information relevant to the
determinations specified in s. 48.38 (5) (c). After receiving that information, the
independent reviewing agency shall make the determinations specified in s. 48.38
(5) (c) and determine whether an extension of the child’s placement is in the best
interests of the child and whether the child and the parent er, guardian, or Indian

custodian of the child consent to the extension. If the independent reviewing agency
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determines that the extension is in the best interests of the child and that the child

and the parent or, guardian, or Indian custodian of the child consent to the extension,

the independent reviewing agency shall approve, in writing, an extension of the
placement for a specified period of time not to exceed 6 months, stating the reason
for the approval, and the agency that placed the child or that arranged the placement
of the child may extend the child’s placement for the period of time approved. If the
independent reviewing agency determines that the extension is not in the best
interests of the child or that the child and the parent er, guardian, or Indian
custodian of the child do not consent to the extension, the independent reviewing
agency shall, in writing, disapprove an extension of the placement, stating the
reason for the disapproval, and the agency that placed the child or that arran_ged the
placement of the child may not extend the placement of the child past the expiration
date of the leuntafy placement unless the agency obtains a court order placing the
child in the group home after the expiration date of the voluntary placement.
Notwithstanding the approval of an extension under this subdivision, the child or the

parent er, guardian, or Indian custodian of the child may terminate the placement

at any time during the extension period.

SEcTION 163. 48.63 (5) (d) 6. of the statutes is amended to read:

48.63 (58) (d) 6. Within 30 days after the review, the agency that prepared the
revised permanency plan or plans shall prepare a written summary of the
determinations specified in s. 48.38 (5) (c) that were made under subd. 5. and shall
provide a copy of that summary to the independent reviewing agency, the child, the
parent, guardian, and legal custodian of the child, and the operator of the group home
in which the child was placed, and. if the child is an Indian child, the Indian child’s

Indian custodian and tribe.
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SEcCTION 164. 48.83 (1) of the statutes is amended to read:
‘ 48.83 (1) The Except as provided in s. the court of the county where
thé proposed adoptive parent or child resides, upon the filing of a petition for
adoption or for the adoptive placement of a child, has jurisdiction over the child until

the petition is withdrawn, denied. or granted. Venue shall be in the county where

the proposed adoptive parent or child resides at the time the petition is filed. The

~court may transfer the case to a court in the county in which the proposed adoptive

=

parents reside.

SECTION 165. 48.831 (1r) of the statutes is created to read:

48.831 (1r) NoticE. When a petition is filed under sub. (1m), the court shall
provide notice of the fact-finding hearing under sub. (3) to all intereqted parties as
provided in s. 48.27 (6). If the court knows or has reason to know thiat the child is
an Indian child, the court shall proVide notice to the Indian child’s Indi an custodian,
if any, and tribe, if known, in the manner specified in s. ¥234TMad. No hearing
may be held under sub. (3) until at least 10 days after receipt of the notice by the
Indian child’s Indian custodian and tribe. On request of the Indian child’s Indian
custodian or tribe, the court shall grant a continuance of up to 20 additional days to
enable the requester to prepare for the hearing.

SECTION 166. 48.831 (4) (cm) of the statutes is created to read:

48.831 (4) (cm) If the child is an Indian child who is in the custody of an Indian
custodian, the court may not remove the child from the custody of the Indian
custodian ﬁnder par. (c) unless the court finds by clear and convincing evidence,
including the testimony of one or more qualified expert witnesses, that continued
custody of the Indian child by the Indian custodian is likely to result in serious

emotional or physical damage to the childfand that the department, county

wnle 8, Biooug (kg

"‘}3,02.9 (w) (a,) |




@ welfare agency shall comply with the order of placement preference under s.
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1 department, or child welfare agency has made active effor&to prevent the breakup d"\\g «cty

2 of the Indian family and that those efforts have proved unsuccessful. In placing an

3 Indian child folloWing a transfer of guardianship and custody under par. (b) or (c),

4 the custodian appointed under par. (b) or (c) shall comply with the order of placement

preference under SW

& t =la 48.833 of the statutes,

7 7 oamends Koop

8 48.833 Placement of children for adoption by the department, county

9 departments, and child welfare agencies. The department, a county
10 department under s. 48.57 (1) (e) or (hm), or a child welfare agency licensed under
11 s. 48.60 may place a child for adoption in a licensed foster home or a licensed
12 treatment foster home without a court order if the department, county department,
13 or child welfare agency is the guardian of the child or makes the placement at the
14 request of another agency that is the guardian of the child and if the p‘roposed
15 adoptive parents have completed the preadoptive preparation required under s.
16 48.84 (1) or the department, county department, or child welfare agency determines
17 that the proposed adoptive parents are not required to complete that preparation.
19 e_agency making}lfghefmll consider thg
20 IO itﬁé\ ;é‘i;five of the child who is identifieq @
21 in the child’s permanepey plah under s. 48.38 0x938.38 or whgds-etherwise known
22 Tbvthed ver-departme elfare Agent

2,0 glacing an Indian
23 child for adogtion under this section: the deggrtment: county degartment, or _child

(e

25 When a child is placed under this section in a licensed foster home or a licensed

F’Tgmg ()¢,

%
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SECTION 167
treatment foster home for adoption, the department, county department, or child
welfare agency making the placement shall enter into a written agreement with the
proposed adoptive parent, which shall state the date on which the child is placed in

the licensed foster home or licensed treatment foster home for adoption by the

cada \{{‘

Ve

48.834 Placement of Indian children for adoption! f placemené
7 H

/

reference. (1) Subject to subs. (2) to (5), the departmentyoéiinty department

proposed adoptive parent.

ECTIO

i
i

1

N
mdés\%\ 48.57 (1) (e) or (hm), or child welfare agency lice}x}s’)ed under s. 48.60, in
blacing ar?TﬂQian child for adoption under s. 48.833 or ir;ir/lvestigating or making a
1\ /’

- . / . .
Fecommendation “regarding the adoptive placemenft}/of an Indian child under s.
.

18.837 (4) (c), 48.85 \(Ix){ 48.88 (2) (b), or 48.89 (1),/and the court, in determining

whether an adoptive placé’ment is in the best héarests of an Indian child under s.

18.837 (6) (c) or 48.91 (3), sh‘xéll} give prefefence to a placement with one of the
following, in the order of preferer;gé-,ljst
(@) An extended family member\'fa,.thhe Indian child.
(b) Another member of the Inflian cﬂildfs tribe.
(c) Another Indian family. \‘
(2) If the Indian child's tribe has establis%eg}, by resolution, an order of
ereference that is differegt from the order specified msub (1), the department,

cpunty department, chijd welfare agency, or court shall follo{b\;che order of preference

eptablished by that t£ibe so long as the placement is appropriate for the Indian child’s

pecial needs, if gny.
(3) TheAlepartment, county department, child welfare agency, o;\qgurt may

epart frop the order of preference specified in sub. (1) or (2) for good cause skown.
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SECTION 168

//(tﬁk The standards to be applied 1r

requirement of this section sh3

SECTION 169. 48.837 (2) (e) of the statutes is created to read:
48.837 (2) (e) If the child is an Indian child, the names and addresses of the
Indian child’s Indian custodian, if any, and tribe, if known.

SEcTION 170. 48.837 (4) (c) of the statute

48.837 (4) (c) Shall, when the petition has been filed under sub. (1), order the
department or a county department under s. 48.57 (1) (e) or (hm) to investigate the
proposed adoptive placement, to interview each petitioner, to provide counseling if
requested, and to report its recommendation to the court at least 5 days before the
hearing on the petition. If a licensed child welfare agency has investigated the
proposed adoptive placement and interviewed the petitioners, the court may accept
a report and recommendation from the child welfare agency in place of the

court—ordered report required under this paragraph. In reporting _its

department. a county department. or a child welfare agency shall comply with the

order of placement preference under s. ; H3.019 (1) (‘i)

SEcTION 171. 48.837 (4) (d) of the statutes is amended to read:
48.837 (4) (d) May, at the request of a petitioning parent, or on its own motion
after ordering the child taken into custody under s. 48.19 (1) (c), order the

department or a county department under s. 48.57 (1) (e) or (hm) to place the child,
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SEcTION 171

pending the hearing on the petition, in any home licensed under s. 48.62 except the
home of the proposed adoptive parents or a relative of the proposed adoptive parents.

In_placing an Indian child under this paragraph. the department or count

department shall comply with the order of placement preference under s. @6
Tl 78028 (DAY

SEcTION 172. 48.837 (6) (c) of the statutes is amended to read:

48.837 (6) (c) After the hearing on the petition under sub. (2), the court shall
make findings on the allegations of the petition and the report ordered under sub.
(4) () and make a conclusion as to whether placement in the home is in the best

interest of the child. In determining whether placement of an Indian child in the

home is in the best interest of the Indian child. the court shall comply with the order
- 9. 019 () (a)

of placement preference under s,

SECTION 173. 48.85 (1) of the statutes is amended to read:
48.85 (1) At least 10 days prior to the hearing, the guardian shall file its

recommendation with the court. In making a recommendation under this subsection
ith r n Indian child, th rdian shall compl ith the order of

(93.929 (1)()

SECTION 174. 48.88 (2) (b) of the statutes is amended to read:

- »
- placement preference under s.#

48.88 (2) (b) The agency making the investigation shall file its report with the
court at least 10 days before the hearing unless the time is reduced for good cause
shown by the petitioner. In reporting on an investigation of the proposed adoptive

home of an Indian child. the agency shall comply with the order of placement

reference under s. . Yhe report shall be part of the record of the proceedings.

of the statutes is amended to read:

L g 029 (1))
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48.89 (1) The recommendation of the department\s required for the adoption

of a child if the child is not under the guardianship of a tounty departient under s.

SECTION 176. 48.91 (3) of the statutes is amended to ré«ed:

48.91 (3) If after the hearing and a study of the report req\{red by s. 48.88 and
the recommendation required by s. 48.841 or 48.89, the court is satisfied that the
necessary consents or recommendations have been filed and that th’g adoption is in

the best interests of the child, the court shall make an order grantingthe adoption.

court shall comply with the order of placement preference under s. 48833. The order

may change the name of the minor to that requested by petitioners.

SECTION 177. 48.93 (1d) of the statutes is amended to read:

48.93 (1d) All records and papers pertaining to an adoption proceeding shall
be kept in a separate locked file and may not be disclosed except under sub. (1g) er,
(Ir)._or (1v), s. 46.03 (29), 48.432, 48.433, 48.434, 48.48 (17) (a) 9. or 48.57 (1) (j), or
by order of the court for good cause shown.

SECTION 178. 48.93 (1v) of the statutes is created to read:

48.93 (1v) (a) At the time a court enters an order granting adoption of an Indian (f

child, the court shall provide the U.S. secretary of the interior withja of the or er]

addresses of the Indian chi

L 2. The names a s _birtly'parents. ’J
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(b) At the request of an Indian adoptee who is 18 years of age or older, the court

that entered the order granting adoption of the adoptee shall provide the adoptee

(- wrth-tie-tribal-afftitatiorn, if amny, of the adoptee’s birtirpare amd-with-sueh-ather
information as may be ECessary to protecta 0

\re of-thet-affilietiafS ™ \\\NW“Q\&\ w qe Y4.329 (‘\)(cj

Yr.oy &) iddl

MA&QJ‘ <

or physical damage to the child/and that the agency primarily responsible fpr
p,roviding services to the Indian child under a court order has made active effortsjto
prevent the breakup of the Indian family and that those efforts have proved
unsuccessfgl‘.

SECTION 180. 48.977 (4) (a) 1. of the statutes is amended to read:

48.977 (4) (a) 1. The child or the child’s guardian er, legal custodian, or Indian

custodian.

SEcTION 181. 48.977 (4) (b) 6. of the statutes is amended to read:

.48.977 (4) (b) 6. A statement of whether the child may be subject to the federal
Indian €hild-welfare-act Child Welfare Act, 25 USC 1911 to 1963, and. if the child may

be subject to that act, the names and addresses of the child’s Indian custodian, if anv.

and Indian tribe, if known.
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SgcTION 182. 48.977 (4) (b) 7. of the statutes is created to re

48.977 (4) (b) 7. If the Child is or may be an Indian child, reliable and credible
infornjation showing that continued custody of the child by the child’s parent or
Indianp custodian is likely to result in serious emotional or physicalldamage to the

child And reliable and credible information showing that the persoh who took the

child into custody and the intake worker have made active efforttho prevent the
breakup of the Indian family and that those efforts have proved unsuccessful.

SECTION 183. 48.977 (4) (c) 1. j. of the statutes is created to read:

48.977 (4) (c¢) 1. j. If the child is an Indian child, the Indian child’s Indian
custodian, if any, and tribe, if known.

SECTION 184. 48.977 (4) (c) 2. of the statutes is amended to read:

48.977 (4) (c) 2. Service Except as provided in subd. 2m., service shall be made
by 1st class mail at least 7 days before the heafing or by personal service at least 7
days before the hearing or, if with reasonable diligence a party specified in subd. 1.
cannot be served by mail or personal service, service shall be made by publication of
a notice published as a class 1 notice under ch. 985. In determining which newspaper
is likely to give notice as required under s. 985.02 (1), the petitioner shall consider

the residence of the party, if known, or the residence of the relatives of the party, if

known, or the last—known location of the party. Y2.91 2 (. )

SECTION 185. 48.977 (4) (c) 2m. of the stgfutes is created to read:

48.977 (4) (c) 2m. If the petitioner knows or has reason to know that the child
is an Indian child, service under subd. 2. to fhe Indian child’s parent shall be provided
in the manner specified in s. . In like manner, the petitioner shall also
provide service to the Indian child’s Indian custodian and tribe. No hearing may be

held under par. (cm) until at least 10 days after receipt of service by the Indian child’s
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SECTION 185
parent, Indian custodian, and tribe. On request of the Indian child’s parent, Indian
custodian, or tribe, the court shall grant a continuanée of up to 20 additional days
to enable the requester to prepare for the hearing.

SECTION 186. 48.977 (4) (d) of the statutes is amended to read:

48.977 (4) (d) Fact-finding hearing. The court shall hold a fact-finding hearing
on the petition on the date set by the court under par. (cm) 3., at which any party may
present evidence relevant to the issue of whether the conditions specified in sub. (2)
(a) to{f) (g) have been met. If the court, at the conclusion of the fact-finding hearing,
finds by clear and convincing evidence that the conditions specified in sub. (2) (a) to
{£) (g) have been met, the court shall immediately proceed to a dispositional hearing
unless an adjournment is requested. If a party requests an adjournment, the court
shall set a date for the dispositional hearing which allows reasonable time for the
parties to prepare but is no more than 30 days after the fact-finding hearing.

SECTION 187. 48.977 (4) (g) 4. of the statutes is created to read:

48.977 (4) (g) 4. If the child is-an Indian child, the order of placement preference

under SWS. az (-7)(@

SECTION 188. 48.978 (2) (b) 11. of the statutes is amended to read:

48.978 (2) (b) 11. A statement of whether the child may be subject to the federal

Indian Child Welfare Act, 25 USC 1911 to 1963, and. if the child may be subject to
that act, the names and addresses of the child’s Indian custodian, if any. and Indian

tribe, if known.
SEcTION 189. 48.981 (1) (cs) of the statutes is repealed.
SEcCTION 190. 48.981 (1) (i) of the statutes is amended to read:
48.981 (1) (i) “Tribal agent” means the person designated under 25 CFR 23.12

by an Indian tribe or band to receive notice of involuntary child custody proceedings
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under the Indian-child welfare-act federal Indian Child Welfare Act, 25 USC 1901

to 1963.
SEcTION 191. 48.981 (3) (bm) (intro.) of the statutes is amended to read:
48.981 (3) (bm) Notice of report to Indian tribal agent. (intro.) In a county
which has wholly or partially within its boundaries a federally recognized-Indian
reservation or a bureau of Indian affairs service area for the Ho—Chunk tribe, if a
county department which receives a report under par. (a) pertaining to a child or

unborn child knows or has reason to know that the child is an Indian child who

resides in the county or that the unborn child is an Indian unborn child whose
expectant mother resides in the county, the county department shall provide notice,
which shall consist only of the name and address of the child or expectant mother and
the fact that a report has been received about that child or unborn child, within 24
hours to one of the following:

SEcCTION 192. 48.981 (3) (bm) 1. of the statutes is amended to read:

48.981 (3) (bm) 1. If the county department knows with-whieh the Indian tribe
er-band of which the child is affiliated a member, or with-which the Indian tribe or
band in_which the unborn child, when born, may be eligible for affiliatien
membership, and it is a Wisconsin Indian tribe er-band, the tribal agent of that tribe
or-band.

SEcTION 193. 48.981 (3) (bm) 2. of the statutes is amended to read:

48.981 (3) (bm) 2. If the county department does not know with-whiech the
Indian tribe er-band of which the child is affiliated a_member, or with-which the
Indian tribe er-band in which the unborn child, when born, may be eligible for

affiliation membership, or the child or expectant mother is not affiliated-with a
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SECTION 193

member of a Wisconsin Indian tribe er-band, the tribal agent serving the reservation
or Ho—Chunk service area where the child or expectant rﬁother resides.

SEcTION 194. 48.981 (7) (a) 10m. of the statutes is amended to read:

48.981 (7) (a) 10m. A tribal court, or other adjudicative body authorized by a
tribe-or-band an Indian tribe to perform child welfare functions, that exercises
jurisdiction over children and unborn children alleged to be in need of protection or
services for use in proceedings in which abuse or neglect of the child who is the
subject of the report or record or abuse of the unborn child who is the subject of the
report or record is an issue.

SEcTION 195. 48.981 (7) (a) 10r. of the statutes is amended to read:

48.981 (7) (a) 10r. A tribal court, or other adjudicative body authorized by a
tribe-or-band an Indian tribe to perform child welfare functions, that exercises
jurisdiction over children alleged to be in need of protection or services for use in
proceedings in which an issue is the substantial risk of abuse or neglect of a child
who, during the time period covered by the report or record, was in the home of the
child who is the subject of the report or record.

SEcTION 196. 48.981 (7) (a) 11m. of the statutes is amended to read:

48.981 (7) (a) 11m. An attorney representing the interests of an Indian tribe
er-band in proceedings under subd. 10m. or 10r., of an Indian child in proceedings
under subd. 10m. or 10r. or of an Indian unborn child in proceedings under subd.
10m.

SECTION 197. 822.015 of the statutes is amended to read:

822.015 Custody of Indian children. The Indianchild-welfare-act federal
Indian Child Welfare Agf, 25 USC 1911 to 1963, supersedes the-provisions—of this
chapter in any child custody proceeding governed by that act, except that in any case
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in which this chapter provides a higher standard of protection for the rights of an

court shall apply the standard under this chapter.

938.01 (3) In Indian juvenile custody proceedings, the bests inter

Indian juvenile shall be determined consistent with the federal Indian Child Welfare

Act, 25 USC 1901 to 1963. It is the policy of this state te"do all of the following:

(@) Cooperate fully with Indian tribes in ordef to ensure that the federal Indian

Child Welfar

ct is enforced in this sta
(b) Protect the bestj of Indian juveniles and to promote the stability

families by the establishment of minimum

Indian cdture.

NoTE: The creation of s. 938.01 (3) includes the declaration of policy fourithi
USC 1902 and L\?)—1502, Nebraska statutes.

—— F

SECTION 199. 938.02 (5k) of the statutes’is created to read:

er,” with respect to an Indian juvenile,
eans a person who is defined\as a mesber of an Indian juvenile's extended family
by the law or custom of the Indiangdvenile's tribe or, in the absence of such a law or

ustom, a person who has attaingd the aje of 18 years and who is the Indian juvenile’s

ghandparent, aunt, uncle, Brother, sisterN\brother—in-law, sister-in-law, niece,

nep prpparanf

SECTION 200. 938.02 (8d) of the statutes is created to read:
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SEcTION 200

938.02 (8d) “Indian” means any person who is a member of an Indian tribe or
who is an Alaska native and a member of a regional corporation, as defined in 43 USC
1606.

SECTION 201. 938.02 (8g) of the statutes is created to read:

938.02 (8g) “Indian juvenile” means an unmarried person who is under 18
years of age and who is one of the following:

(@) A member of an Indian tribe.

(b) Eligible for membership in an Indian tribe and is the biological child of a
member of an Indian tribe.

S 3 02779380284 ot the-statutes-i cated-to-read: >

- 938.02 (8j) “Indian juvenile custody proceeding” means a proceediag under s.

938.13 (4), (64€m), or (7) that is governed by the federal Indian Child Welfare Act,
25 USC 1901 to 1963, imwhich an out-of-home cafe placement may occur, which
means the removal of an Indian juverile f#rom his or her parent or Indian custodian
for temporary placement in a fgster home, treatment foster home, group home, or
residential care center for children and youth or in the honie~ef a guardian, from

which placement the parent or Indian custodian cannot have the juvenilexeturned

upon demand.

SEcTION 203. 938.02 (8m) of the statutes is created to read:

938.02 (8m) “Indian juvenile’s tribe” means one of the following:

(@) The Indian tribe in which an Indian juvenile is a member or eligible for
membership.

(b) In the case of an Indian juvenile who is a member of or eligible for
membership in more than one tribe, the Indian tribe with which the Indian juvenile

has the more significant contacts.




